THE YOUTH TAX IN PAROLE HEARINGS
David M. N. Garavito,” & Amelia C. Hritz,”™ & John H. Blume™*

In recent decades, the Supreme Court has made clear that the
differences between adults and juveniles necessitate treating youth as
a mitigating—and not an aggravating—factor in sentencing. In these
decisions, the Court relied on an abundance of research finding that
juveniles and emerging adults are less culpable, more prone to
positive change, and more susceptible to rehabilitation compared to
their adult counterparts. The Court concluded that categorical bans
on the death penalty and mandatory life without parole sentences for
juveniles were necessary because, inter alia, youth may be
improperly treated as an aggravating factor because qualities that
make youth less culpable, such as diminished impulse control and
increased susceptibility to peer influence, may also make them
appear to be more dangerous to juries. The same may be true for
parole boards, but few cases or research studies have directly
examined the treatment of adolescents versus adults in parole
hearing outcomes, arguably the step in the criminal justice system
that most relies on perceptions of growth and positive change. In this
study, we obtained data for all parole hearings in South Carolina
from 2006 to 2016 (n = 43,290). This data included information
regarding convictions, parole hearings, and demographic variables.
Of our total, 9,605 parole hearings involved people who were
incarcerated for crimes committed before they turned twenty-one.
Using propensity score matching, we matched every parole hearing
involving a youthful offender with one involving a comparable adult
who was similar or identical on the number of violent and non-violent
felonies, time served, race, sex, any subsequent conviction after
incarceration, number of life sentences, number of murder
convictions, and the year the hearing took place. Using this method,
we were able to obtain a balanced comparison, similar to an
experimental design, to isolate the effect of youth on parole hearing
outcomes. We then used a logistic regression to predict parole
hearing outcomes while controlling for our variables of interest. Our
results showed that the parole board was significantly less likely to
grant parole to a “youthful offender” compared to an adult when
controlling for all other variables: “youthful offenders” were about
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20% less likely to be granted parole compared to adults. This effect
was robust when further narrowing to parole hearings involving
people who were incarcerated for crimes committed before they
turned eighteen (i.e., juvenile offenders; n = 1,633). This research
suggests the existence of a “‘youth tax” in parole hearings, whereby
people convicted of crimes when they were emerging adults or
Juveniles are punished more harshly compared to adults. This finding
is deeply concerning given the Supreme Court’s clear mandate that
youth are less culpable for their actions and more amenable to
change compared to adults and the research that those rulings were

based on.
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I. INTRODUCTION

Stewart Buchanan, the longest serving juvenile offender in the South
Carolina Department of Corrections, appeared before the Parole Board in
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2018, assisted by pro bono counsel and law students.! Prior to the hearing, he
had submitted a memorandum to the Board that provided a detailed summary
of his crime, the risk factors that led to it, and his lifetime of growth, progress
and rehabilitation during his forty-five years of incarceration.> The materials
presented to the Board described his dysfunctional and chaotic childhood,
where he experienced and witnessed physical and emotion abuse and
abandonment.? Like many children raised in similar environments, he started
using substances at a young age.* At age seventeen, and under the influence
of alcohol, LSD, and sleep deprivation, he broke into a neighbor’s home.> She
fled, but Buchanan chased her down and stabbed her to death.® When later
questioned by the police, he admitted that he committed the act, “tak[ing] full
responsibility for his actions and the consequences thereof.”” Buchanan’s
attorney knew that his client would be eligible for parole after ten years if
convicted of murder and that at the time it was very rare for someone to be
incarcerated for more than twenty years.® With these assurances from his
attorney, Buchanan pled guilty and was sentenced to life imprisonment with
the opportunity for parole after ten years.’ At his sentencing, the trial judge
told Buchanan that his crime was the result of a “‘tragic situation’ and
expressed his hope that Stewart could ‘salvage some phase of his life.””!°
Throughout his incarceration, Buchanan worked to better himself and to
prepare himself to reenter society. Still seventeen, he visited schools and
churches to warn other teenagers of the dangers of substance use.!! Later, he
became a certified tutor, teaching English and even basic legal research and
writing.!? Back when the South Carolina Department of Corrections allowed
inmates to work “outside the walls™ at designated facilities and businesses,
Stewart did so for many years successfully and without incident. Buchanan

1. See Buchananv. S.C. Dep’t of Prob., Parole & Pardon Servs., No.2019-001554, 2023
WL 5597908, at *1 (S.C. Ct. App. Aug. 30, 2023), reh g granted, (S.C. Ct. App. Oct. 18, 2023).
One of the authors of this Article was a member of Buchanan’s legal team.

2. Id

3. Id. at*2. Buchanan’s father was an abusive alcoholic, and his mother was emotionally
neglectful. /d. Buchanan’s older sister served as a surrogate parent until she abandoned the
family. /d.

4. Id. Buchanan did try to take classes as a mechanic and began working night shifts,
but the substance misuse and sleep deprivation eventually caused him to stop attending classes.
1d.

5. Id at*1.
6. Id
7. Id. at *2.
8. Id
9. Id at*I.

10. Brief of Appellant at 3, Buchanan v. S.C. Dep’t of Prob., Parole & Pardon Servs., No.
2019-001554, 2023 WL 5597908 (S.C. Ct. App. Aug. 30, 2023).

11. See Buchanan, 2023 WL 5597908, at *2.

12. Id.
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also volunteered for many other roles at the various institutions in which he
was incarcerated; he served as an Inmate Grievance Clerk, a hospice
volunteer, and a member of an official rehabilitation-focused group.'* To
ensure that he could volunteer for such positions, Buchanan also had to
maintain an exemplary disciplinary record.'* Switching his attention to
potential post-release work, Buchanan started working with a release plan
program organized by a Christian-based organization.'> He took hundreds of
hours of classes, worked as a manager, and was given the organization’s
highest recommendation.'® That recommendation guaranteed him mentorship
and additional training after release, as well as two years of transitional
housing and assistance finding a job and buying a home.!”

Despite this long proven track record of rehabilitation, and despite
recommendations from employers, mentors, and a clinical psychologist who
opined, among other things, that he was a (very) low risk to reoffend,
Buchanan’s application for parole was denied.'® This result was not new to
Buchanan; his requests for release had been repeatedly rejected by the parole
board since his first hearing on January 12, 1983.!° The summary denial letter
he received indicated he was denied parole based on the following criteria:
“(1) the nature and seriousness of the offense; (2) an indication of violence in
this or a previous offense; and (3) the use of a deadly weapon in this or a
previous offense.”? As should be clear to the reader, these were all things
that, despite his nearly fifty years of growth and effort, he could (and can)
never change. Buchanan, seemingly, is going to remain in prison for life due
to a drug-addled, impulsive crime he committed when he was still a teenager.

When social justice and policy reform groups examine areas of the
criminal justice system that need improvement, the focus typically centers on
earlier stages of the criminal justice system such as policing, prosecutorial
charging practices, plea bargaining and sentencing. Academics, in turn, who
often conduct the empirical research that groups rely on, also overwhelmingly
focus their research on these same aspects of the criminal justice system.?!
Relatively little attention has been paid to parole systems, despite the fact that,
after a person has been arrested, convicted, sentenced, and has exhausted all

13. Id.

14. Id

15. Id. at 3.

16. Id.

17. Id.

18. Id. atl.

19. Id.

20. Id. To be clear, Stewart had no prior criminal record so in both instances the “or a
previous offense” was not a reason for the parole denial. See Brief of Appellant at 4 n.3,
Buchanan v. S.C. Dep’t of Prob., Parole & Pardon Servs., No. 2019-001554, 2023 WL 5597908
(S.C. Ct. App. Aug. 30, 2023).

21. See, e.g., Devon W. Carbado, Predatory Policing, 85 UMKC L. REV. 545 (2017).
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appeals (if pursued), for many prisoners the only mechanisms for release are
commutations, pardons, and, most importantly and the subject of this article,
parole. In fact, in 2021, almost 1 million adults in the United States were on
parole,?? and, in South Carolina, the state that this article focuses on, at least
a few hundred people are paroled each year.”? Accordingly, the blind spot in
research and attention on parole is critical and should be addressed. We hope
to provide some evidence in this Article to help fill that gap.

Parole is a legal process where incarcerated people may be released from
imprisonment before the end of their sentence (their determined period of
incarceration).?* Unlike probation, which is a period of supervision imposed
in place of imprisonment, and commutation, where a sentence is shortened via
an order from the head of the government, people “out on parole” are simply
serving their sentences of incarceration outside of a prison environment.?’
Additionally, parole is conditional and can be revoked, depending on the
applicable laws of the jurisdiction.?® There are several types of parole systems
that exist in the United States. Historically the most common system, and the
subject of this Article, is discretionary parole, where a board of people vote,
at their discretion, on whether a person deserves to leave incarceration.?’ In
contrast, many states and the federal government have a determinant
sentencing scheme and presumptive parole—a system that allows for the
automatic early release of an inmate after serving a set proportion of the
sentence given the satisfaction of certain conditions, such as a good
behavior.?® Determinant sentencing schemes became popular in the latter half
of the twentieth century, when politicians on both sides of the political
spectrum became critical of discretionary parole systems.?’ Some criticized
discretionary systems because of fears that non-rehabilitated people would be

22. See DANIELLE KAEBLE, BUREAU OF JUST. STATS., U.S. DEP’T OF JUST., NCJ No.
305589, PROBATION AND PAROLE IN THE UNITED STATES, 2021 (Feb. 2023).

23. See Facts & Figures, S.C. DEP’T OF PROB., PAROLE AND PARDON SERVS. (Sept. 30,
2023), https://www.dppps.sc.gov/About-PPP/Facts-Figures [https://perma.cc/M2MY-T686].

24. Leah Wang, Punishment Beyond Prisons 2023: Incarceration and Supervision by
State, PRISON POL’Y INITIATIVE (May 2023), https://www.prisonpolicy.org/reports/correctional
control2023.html [perma.cc/3ME2-MFEE].

25. See id. (discussing probation and parole); S.C. BD. OF PAROLE AND PARDONS, POL’Y
AND PROCEDURE MANUAL 5, 7 (Nov. 6, 2019) (discussing commutation and parole) [hereinafter
S.C. PAROLE MANUAL].

26. Wang, supra note 24 (click “expand” on “What are probation and parole?”).

27. 1d. (click “expand” on “What are probation and parole?”).

28. Jorge Renaud, Grading the Parole Release Systems of All 50 States, PRISON POL’Y
INITIATIVE  (Feb. 26, 2019), https://www.prisonpolicy.org/reports/grading_parole.html
[https://perma.cc/7G7J-R7YV].

29. See Beth Schwartzapfel, Life Without Parole, MARSHALL PROJECT (July 10, 2015,
2:15 PM), https://www.themarshallproject.org/2015/07/10/life-without-parole [https://perma.cc
/TET5-W5WA].
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released arbitrarily.?? Others criticized the discretionary systems because of
concerns that people of color and other oppressed groups might be arbitrarily
denied parole.?' Nevertheless, many states, such as South Carolina, continue
to use a discretionary parole system.*? Also, among states with discretionary
parole systems, the particular processes and the criteria that individual states
and their parole boards set for people applying for parole differ.*?

In this Article, we used data from the South Carolina Department of
Probation, Parole and Pardon Services on all parole hearings from the years
2006 to 2016. With these data, we examined the effects of a person’s status as
a youthful offender on parole hearing outcomes. Our results show that the
parole board penalized those who committed crimes when they were younger.
While controlling for other important characteristics, parole boards were
significantly less likely to parole youthful offenders compared to others. There
is, in sum, as the title of this article indicates, a “youth tax.” This finding
stands in stark contrast to public opinion and the opinions of the Supreme
Court over the past decades. Regarding the former, multiple surveys over
several decades have found that the public generally views youthful,
particularly juvenile offenders, as less culpable and deserving of more lenient
punishments compared to older, adult offenders. Similarly, the Supreme
Court, considering research on both public opinion and human development,
has held that the hallmark characteristics of youth lessen culpability to a
significant degree and warrant additional protections for juvenile offenders.
Specifically, the Supreme Court has highlighted the need for juveniles to have
a “meaningful opportunity to obtain release.”** This apparent disconnect
between the reality of parole hearings and the views of the public and the
Supreme Court merits concern.

This Article proceeds in four parts. In the first part, we provide
background on the parole system in South Carolina, a rare state that gives its
parole board extraordinary power and discretion. In the second part, we
provide brief primers on those characteristics of youth that affect the
perceptions of both the risk that adolescents and emerging adults (ages
eighteen to twenty-one)*® pose to society and the (diminished) culpability of
those same age groups with regards to criminal acts. We conclude by
summarizing legislative and judicial shifts with regards to the treatment of
juveniles compared to adults. In the third part, we describe our hypothesis, our
data, and the analyses we performed to test our hypothesis. We also describe

30. Id.

31. Seeid.

32. See Renaud, supra note 28, at app. A.

33. Seeid.

34. Graham v. Florida, 560 U.S. 48, 79 (2010).

35. Jeffrey Arnett, Emerging Adulthood: A Theory of Development from the Late Teens
Through the Twenties, 55 AMER. PSYCH. 469, 469 (2000).
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propensity score matching (PSM), a method of matching people from
different groups to simulate an experimental design and strengthen the
interpretation of the results. Here, we were able to divide our sample into
youthful (twenty-one and younger) offenders and others and use PSM to
match each youthful offender to a similar adult. Our results, which are
described in the fourth part, show that parole boards are 20% less likely to
grant parole to youthful offenders compared to adults. This was true even
when controlling for variables such as the number of non-violent and violent
felonies, whether the person was convicted of a subsequent crime while
serving the original sentence, etc. We also ran supplemental analyses
comparing juvenile (eighteen and younger) offenders to adults, which
replicated the earlier effects. Finally, in the fifth part, we interpret our results
within the context of previous research and draw several conclusions.

II. AN OVERVIEW OF PAROLE IN THE STATE OF SOUTH CAROLINA

We begin with an overview of South Carolina’s parole system. South
Carolina’s Board of Paroles and Pardons, which is part of the Department of
Probation, Parole and Pardon Services (DPPPS), oversees all decisions
regarding paroles and pardons in the state.’® The Board also makes
recommendations to the governor regarding commutations.?’” In South
Carolina, the Board is composed of seven members, one from each
congressional district in the state, appointed to six-year terms.3® Terms are
staggered, and members can be reappointed.3® There are few qualifications
for membership or rules regarding the makeup of the Board. For example,
members of the Board tend to have some experience in law or criminal
justice,*’ though South Carolina law merely demands that one member of the
Board has a minimum of five years of experience (work or volunteer) in a
field such as criminal justice, law enforcement, social work, or psychology.*!

South Carolina’s parole system is particularly compelling to study
because of the extremely broad discretion the Board possesses, as well as the
relative lack of legislative and judicial oversight.** Specifically, the Board,
given that it is part of DPPPS, operates completely separately from the South

36. Parole Board, S.C. DEP’T OF PROB., PAROLE AND PARDON SERVS. https://www
.dppps.sc.gov/Parole-Pardon-Hearings/Parole-Board [https://perma.cc/ALF2-QBL7].

37. Id.

38. Id.

39. Id

40. Currently there are six seats filled on the Board, half of which come from legal or
criminal justice backgrounds. See id.

41. S.C.CODE ANN. § 24-21-10(B) (Supp. 2023).

42. See Renaud, supra note 28.
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Carolina Department of Corrections (SCDC).* This structure is not common
and gives the Board exceptional operational independence; however, the
structure also results in large mismatches between the objectives and
incentives of the two administrative bodies.** Compared to the SCDC, for
example, the DPPPS is less involved with people who are incarcerated and,
obviously, would be the subjects of the eventual parole hearings. Further, the
consequences of denying parole for a person are not evenly shared by the
Board and the SCDC; failure of SCDC programming to result in parole release
and the costs incurred by incarceration are not a factor in the Board’s decision
making.*

Regarding the actual parole process in South Carolina, a person must
serve a pre-determined proportion of the sentence before becoming eligible to
apply for parole.*® The particular proportion required depends on the type of
crime committed (i.e., violent or non-violent) and, in some cases, the nature
of existing sentencing structure at the time.*’ Up to ninety days before the
person serves the required proportion of the sentence, DPPPS reviews the case
to confirm that all criteria for parole eligibility have been met.*® At this same
time, if the person is confirmed to satisfy all necessary criteria for parole
eligibility, DPPPS will assign a parole examiner who is tasked with creating
the parole case summary report. The report includes information relevant to
the Board’s parole criteria including a description of the offense, records from
SCDC (disciplinary records, participation in programming, etc.), the output of
a risk assessment tool (typically the COMPAS),* other records “before,
during, and after [the person’s] imprisonment,” the individual’s plan for
housing and employment should they be released, and the parole examiner’s
opinion on the person’s suitability for parole.>® South Carolina is not a state
that allows for presumptive parole; there are no criteria that a person can fulfill
that will automatically merit release.!

43. Brief of Former Correctional Agency Heads et al., Amici Curiae in Support of the
Petitioner at 11, Kelsey v. S.C. Dep’t of Prob., Parole & Pardon Servs., 441 S.C. 373 (2023)
(No. 2020-001473).

44. Id.

45. Id.

46. S.C.CODE ANN. § 24-21-610 (Supp. 2023); S.C. PAROLE MANUAL, supra note 25,
at 25; see also S.C. CODE ANN. § 24-21-640 (Supp. 2023) (containing certain requirements
must be met before a person can become eligible to apply for parole).

47. S.C.PAROLE MANUAL, supra note 25, at 24-25.

48. S.C.CODE ANN. § 24-21-620 (Supp. 2023).

49. Brief in Support of the Petitioner, supra note 43, at 10.

50. S.C. PAROLE MANUAL, supra note 25, at 20-21.

51. See Renaud, supra note 28; id. at app. A.
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All hearing dates are scheduled thirty days in advance,*? with the Board
hearing up to sixty-five cases per day.>? Three weeks prior to their hearings,
those people seeking parole are required to submit all requested materials to
the Board. The Board combines the person’s materials with the parole case
summary report.>* Additionally, South Carolina requests input from those
connected to the potential parolee’s original conviction, specifically any
surviving victims and the original prosecutor.> Notably, however, input in
support of the potential parolee from family members, SCDC staff, or past or
future employers is only allowed at the discretion of the Board.>® The resulting
collection of documents serves as the final official parole record, and it is the
sole responsibility of the person seeking parole to identify and correct any
mistakes in the record. Nevertheless, confusingly, the Board is highly
restrictive of potential parolees and their attorneys (if they can afford one)
concerning access to the official parole record, even to the information or
documents that they cannot access in any other way (e.g., the COMPAS
report).”’” The Board justifies its opacity by stating that “all information
obtained by probation and parole agents in the discharge of their official duties
is privileged information.”>® As such, under the guise of protecting the views
of their agents, the Board severely limits access to the official record, absent
a court order.

The tremendous amount of power and discretion afforded to the Board is
not limited to what material is included in, and who is allowed to view, the
parole record. To start, South Carolina law provides a few required
determinations when the Board decides whether to grant parole.®® In order to
justify granting parole, the Board must conclude that:

that the prisoner has shown a disposition to reform; that in the future
he will probably obey the law and lead a correct life; that by his
conduct he has merited a lessening of the rigors of his imprisonment;

52. 2023 Parole and Pardon Hearings, S.C. DEP’T OF PROB., PAROLE AND PARDON
SERVS., https://www.dppps.sc.gov/Parole-Pardon-Hearings [https://perma.cc/M5U9-77JU].

53. Frequently Asked Questions: Parole & Pardon Hearings, S.C. DEP’T OF PROB.,
PAROLE AND PARDON SERVS., https://www.dppps.sc.gov/FAQ#parole pardon hearings [https
://perma.cc/Y4L5].

54. S.C. CODE ANN. § 24-21-640 (2018 & Supp. 2023).

55. Renaud, supra note 28, at app. A.

56. Id.

57. Brief in Support of the Petitioner, supra note 43, at 11 n.52. Until very recently, the
Board would completely restrict access to the official record. /d. However, in response to legal
pressure, DPPPS now creates a redacted version of the official record that is accessible to
counsel several days before a parole hearing.

58. S.C. PAROLE MANUAL, supra note 25, at 15.

59. Id.

60. See S.C. CODE ANN. § 24-21-640 (2018 & Supp. 2023).
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that the interest of society will not be impaired thereby; and that
suitable employment has been secured for him.¢!

Outside of these statutory requirements, there are no restrictions on how the
Board goes about determining individual cases. There are no statutory criteria
for the Board to follow,% and, in fact, the relevant statute authorizes the Board
to create their own decision-making criteria.®® In these criteria, as well as the
language from the Board’s manual, the Board seemingly focuses on a few key
characteristics: a risk assessment of the person, the circumstances and impacts
of the current offense, criminal history, culpability, and any signs of growth
or rehabilitation.®* The exact criteria listed in the Board’s manual have
remained relatively unchanged over time and are currently listed as such:

[t]he risk that the offender poses to the community; [t]he nature and
seriousness of the offender’s offense, the circumstances surrounding
that offense, and the prisoner’s attitude toward it; [t]he offender’s
prior criminal record and adjustment under any previous programs of
supervision; [t]he offender’s attitude toward family members, the
victim, and authority in general; [t]he offender’s adjustment while in
confinement . . . ; [t]he offender’s employment history . . . ; [t]he
offender’s physical, mental, and emotional health; [t]he offender’s
understanding of the causes of his past criminal conduct; the
offender’s efforts to solve his problems; [t]he adequacy of the
offender’s overall parole plan . . . ; [tlhe willingness of the
community into which the offender will be paroled to receive that
offender; [t]he willingness of the offender’s family to allow the
offender, if he is paroled, to return to the family circle; the opinion of
the sentencing judge, the solicitor, and local law enforcement on the
offender’s parole; [t]he feelings of the victim or the victim’s family,
about the offender’s release; [a]ny other factors that the Board may
consider relevant, including the recommendation of the parole
examiner.%

Such criteria are commonly considered by parole granting institutions.® In a
survey published by the Robina Institute of Criminal Law and Criminal
Justice, when tasked to rank the importance of factors, parole board

61. Id.

62. 1d.; see also Renaud, supra note 28, at app. A.

63. §24-21-640.

64. S.C.PAROLE MANUAL, supra note 25, at 27.

65. Id.

66. See Amelia Courtney Hritz, Parole Board Decision Making and Constitutional
Rights, 17 ANN. REV. L. & SOC. ScI. 335, 34546 (2021).
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chairpersons ranked the “static” variables (such as the circumstances of the
offense and criminal record) as most important, followed by variables related
to risk and rehabilitation (e.g., a risk assessment, participation in
programming, etc.).®” Variables related to outside opinions, such as those by
the person’s family, were considered least important.®® Nevertheless, in
addition to listing these criteria, the Board also provides a disclaimer in its
manual that it is not bound to the listed criteria: “The publishing of these
criteria in no way binds the Board to grant a parole in any given case.”® The
tremendous amount of discretion afforded to the Board, combined with the
extraordinary opacity throughout the parole process, can prove frustrating for
any applicant and advocate going through the process.”

The parole hearings are often only a few minutes long since, as noted, the
Board hears up to sixty-five cases in one day. In the past, the Board would
provide their decision during the hearing. Since the Covid-19 pandemic,
however, at the hearing, the Board now provides no indication of their
decision, nor a justification. Instead, the potential parolee must wait,
incarcerated and in limbo, for an extended period of time until the Board sends
a written notice of its final decision.

If a person is lucky, then the Board will have voted to grant them
(conditional) parole. The number of votes needed for the Board to vote in
favor of parole depends on whether the person was convicted of a violent or

67. Ebony L. Ruhland etal., The Continuing Leverage Of Releasing Authorities: Findings
from a National Survey, ROBINA INST. CRIM. L. & CRIM. JUST. 1, 26-27 (2017), https://robinain
stitute.umn.edu/sites/robinainstitute.umn.edu/files/2022-02/final_national parole survey 2017
.pdf [https://perma.cc/B35M-64VG].

68. Id. at27.

69. S.C.PAROLE MANUAL, supra note 25, at 27.

70. To give an example of the difficulties experienced during the parole hearing process,
we can turn to the case of Joseph Kelsey, who was incarcerated at the age of 16. While preparing
for his most recent parole hearing, Kelsey requested the Board's reports concerning his
“suitability for parole, likelihood of reoffending, etc., and any assessment tools applied to [him]
and their results.” Kelsey v. S.C. Dep’t of Prob., Parole & Pardon Servs., 441 S.C. 373, 374, 893
S.E.2d 588, 589 (Ct. App. 2023). The Board did not respond to Kelsey. /d. Nevertheless, Kelsey
submitted his pre-hearing packet to the Board, which included a list of jobs held during
incarceration, letters indicating guarantees of housing and other support, numerous awards for
achievement and participation in programming, a very favorable psychological evaluation, a
transcript of his co-defendant’s (successful) parole hearing, etc. /d. at 375, 893 S.E.2d at 590.
At the hearing, the Board noted that some, but not all, of its members had received Kelsey's
packet. Id. at 374-75, 893 S.E.2d at 589. Since only five of the six members (one seat was
vacant) of the Board were at the hearing, Kelsey needed 4 votes in his favor. /d. at 375, 893
S.E.2d at 589. Kelsey received only 3 votes, so he did not meet the two-thirds requirement for a
successful hearing. /d. Kelsey subsequently filed letters requesting the information that was
never provided to him, as well as reconsideration and a revote for his parole hearing due to
acknowledgment by the Board that some members did not receive his packet. Id. at 375, 893
S.E.2d at 589-90. One of the authors of this article (Blume) is a member of both Kelsey’s
Buchanan’s legal teams.
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non-violent offense. For cases involving only non-violent offenses, all
members of a three-member panel of the Board must vote in favor of parole.”!
In cases involving violent offenses, at least two-thirds of a quorum of the full
Board must vote in favor of parole.””> An overall vote in favor of parole is not
the end of the process, however. Before release, South Carolina law mandates
that all those released on parole must agree to a warrantless search of their
person, any vehicle they own or operate, and all their personal possessions.’
Additionally, South Carolina requires parolees to participate in a risk
assessment. Even if the results of the search would yield nothing illicit, failure
to submit to the search would prevent the person from being released on
parole. The same is true if the results of the risk assessment tool are sub-
optimal to whatever degree the Board deems significant. Of course, it is
important to note that a significant portion of incarcerated people in South
Carolina rarely make it to this point in the parole process. For others, they
must deal with rejection and all that follows.

If, after the long wait period following the hearing, a potential parolee
receives a written denial from the Board, that person will receive little
additional information. The one-page, summary sheet simply includes a list
of reasons for denial, chosen from six possible options.”* Importantly, four of
the six reasons for denial concern things that are not possible to mitigate or
correct. Officially, a person may be denied parole for one of the following
reasons: (1) “Nature and seriousness of the current offense;” (2) “Indication
of violence in this or a previous offense;” (3) “Use of a deadly weapon in this
or a previous offense;” (4) “Prior criminal record indicates poor community
adjustment;” (5) “Failure to successfully complete a community supervision
program;” and (6) “Institutional record is unfavorable.””> Denial for reasons
other than institutional record or failure to complete programming is
counterintuitive to the purpose of discretionary parole: demonstrating that one
is reformed. Such denials also highlight the aforementioned disconnect
between SCDC, who may be incentivized to release individuals to prove
efficacy of institutional programming, and DPPPS, who has different
incentives and does not share the institutional costs of continued incarceration.

The vague reasons given for denial of parole, and the lack of any
additional information, also hinders the construction of viable appeals
challenging the Board’s decision-making process. Nevertheless, even if a

71. S.C.CODE ANN. § 24-21-645(A) (2011 & Supp. 2023). Occasionally, cases with non-
violent offenses appear before the entire board. In those cases, only a simple majority is needed
to justify an order to grant parole. /d.

72. S.C. CODE ANN. § 24-21-650 (2007).

73. S.C. CODE ANN. § 24-21-640 (2010 & Supp. 2023).

74. Amelia Courtney Hritz, Board to Death: De Facto Juvenile Life Without Parole, 47
AM. J. CRIM. L. 47, 63 (2020).

75. S.C. PAROLE MANUAL, supra note 25, at 31.
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person, with an attorney (if the person can afford one), is able to obtain enough
information to create a viable appeal, the likelihood of success is still very
low. This is primarily because most appeals fall under the umbrella of
administrative law.”® This difference is key for one particular reason: Under
administrative law, the Board’s decision is reviewed based on the arbitrary
and capricious standard.”” In other words, the respective court would presume
that the Board followed the law and guidelines governing it, and the appellant
would have the burden of proof to show that the Board decided, instead, in a
way that did not follow the respective laws and guidelines and the decision
was solely based on its own free will.”® Given that there is little statutory
oversight, that the Board does not bind itself to the criteria that it makes for
itself, and the opacity and other roadblocks preventing those interested from
obtaining relevant information, the chance of a successful appeal is
miniscule.”

Virtually all persons denied parole are required to wait one or two years
until their next parole hearing for another chance at release. Given the
challenges faced by potential parolees and their advocates, policy groups like
the Prison Policy Initiative have strongly criticized South Carolina’s parole
system.® Nevertheless, despite its shortcomings, there are a few positive
features of South Carolina’s system. Several states, for example New York,
prohibit the presence of an attorney during parole hearings.®! Of course, given
that many incarcerated people often lack the funds necessary to hire attorneys,
allowing an attorney may not be a substantial improvement over the

76. See Renaud, supra note 28, at app. A.

77. See Hatcher v. S.C. Dist. Council of Assemblies of God, Inc., 267 S.C. 107, 117,226
S.E.2d 253, 258 (1976) (quoting Turbeville v. Morris, 203 S.C. 287, 26 S.E.2d 821 (1943)).

78. Id.

79. There are very few examples of successful appeals in South Carolina. Often, these
cases involve an extraordinary amount of evidence against the Board or other rarities. For
example, in Barton v. S.C. Dep’t of Prob., Parole & Pardon Servs., the Board had a quorum of
six members, four of which voted in favor of parole. 404 S.C. 395, 400, 745 S.E.2d 110, 113
(2013). According to the applicable statute at the time of person’s conviction, the requirements
were satisfied for an overall vote in favor of parole: a simple majority of Board. /d. at 399, 745
S.E.2d at 112. The Board, instead of applying the applicable statute, incorrectly applied the
subsequent statute. /d. at 419, 745 S.E.2d at 123. The subsequent statute required two-thirds of
the quorum, which was also satisfied. /d. at 399, 745 S.E.2d at 112. The Board required that
two-thirds of the fu/l Board, not of the quorum, needed to vote in favor of parole (i.e., five votes
in favor instead of four). Id. The Board, based on this non-existent standard, denied parole and
cited, as the reasoning, the seriousness of the offense. /d. At first, an Administrative Law Court
affirmed the denial, interpreting the two-thirds requirement from the subsequent statute as
referring to two-thirds of the seven-member Board, not of the quorum. /d. at 400, 745 S.E.2d at
113. The South Carolina Supreme Court reversed, holding that the Board and lower court
improperly interpretated the subsequent statute and that retroactive application of this
subsequent statute constituted an ex post facto violation. /d. at 419, 745 S.E.2d at 123.

80. Renaud, supra note 28.

81. Id. atapp. A.
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discretionary parole systems in these other states. South Carolina’s system
also makes it a unique environment to study the potential impact of youth in
criminal contexts. Particularly given that potential parolees could be
indefinitely denied parole based on the circumstances of their original
offense(s), youthful or juvenile offenders could be punished indefinitely for
mistakes made when they were young. Stewart Buchanan, as mentioned in
our Introduction, is, perhaps, the perfect example of such a scenario. Given
the research on decision making across the lifespan, and the Supreme Court
of the United States’ decisions regarding juveniles in criminal contexts, one
can start to understand the true dangers of a parole system like South
Carolina’s.

III. EXISTING UNDERSTANDING OF AGE IN CRIMINAL CONTEXTS

The treatment of juveniles in the criminal justice system has, for the most
part, evolved in tandem with our understanding of human development and
adolescent decision making. For example, as it has become more apparent that
minors, particularly adolescents, are more impulsive and susceptible to the
pressure of peers, the Supreme Court has considered that research in holding
that, as a group, juveniles are less culpable compared to identical adults. In
this section, we juxtapose these two aspects of youth. We begin by giving a
brief primer on how youth can be perceived as a risk factor. Much of the
attention on youth in the criminal justice system has been within conversations
about culpability. However, these characteristics that children possess which
make them less culpable are the same ones that make youth a risk factor for
criminal behavior.®? Specifically, we discuss how changes in decision-making
and risk-taking increase the likelihood of hazardous behaviors, such as
criminal activity. We contrast this discussion of increased risk with a
subsequent discussion of culpability. Specifically, how does youth alter the
perceptions of culpability with regards to criminal behavior? Lastly, we shift
the focus from the public perception of culpability to the rules and policies
established by courts and legislatures regarding the treatment of youthful
defendants. In this section, we discuss the laws that allow children to be tried
as adults and we review judicial decisions regarding the treatment of children,
as well as the reasoning behind those decisions.

82. See Megan T. Stevenson & Christopher Slobogin, Algorithmic Risk Assessments and
the Double-Edged Sword of Youth, 96 WASH. UNIV. L. REV. 681, 685 (2018).
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A. The Risks Associated with Youth

Beginning in adolescence, arrests rates for various crimes steeply rise,
often peaking in early adulthood.®® The exact peak depends on the particular
type of crime.?* The age with the highest rates of arrest for property crimes
(e.g., burglary, theft, arson) is around eighteen years old. The peak for violent
crimes (e.g., homicide, robbery, aggravated assault) occurs in the twenty-one
to twenty-nine age group, though the eighteen to twenty age group also has a
high average arrest rate for violent crimes.®5 After thirty years of age, arrests
for all crimes generally tend to decline.®® Likely based on these crime rate
data, many risk assessment tools used by state and local governments, such as
the COMPAS, consider youth as a factor that increases the potential danger a
person may pose to society. 8’

It should be noted that a significant portion of this research does not abide
by the traditional “cutoff” for distinguishing adolescents from fully-fledged
adults (i.e., eighteen years of age). Instead, many of those in the fields of
developmental psychology and human development have acknowledged that
the differences between, for example, a middle-aged adult and a sixteen-year-
old would likely also be seen between that same adult and an eighteen-year-
old. Further, some forms of risky decision making, such as committing
criminal acts, peak between the ages of eighteen and twenty-one.%® As such,
many researchers have defined other non-adult age groups, such as early
adults (eighteen to twenty-one),?® in their research or otherwise accounted for
the relative arbitrariness of setting eighteen as a cutoff. Although arbitrary
cutoffs are sometimes unavoidable in law, research has generally shifted away
from distinguishing, for example, traditional juveniles and those who are
youthful but not under eighteen (e.g., twenty years of age).

A possible explanation for the increase in violence and criminal behavior
in adolescence and early adulthood compared to other stages of life is the
propensity toward impulsivity. Impulsive and risk-seeking behavior peaks in

83. Teena Willoughby et al., Is Adolescence a Time of Heightened Risk Taking? An
Overview of Types of Risk-Taking Behaviors Across Age Groups, 61 DEVELOPMENTAL REV. 1,
8(2021).

84. Seeid.

85. Id.

86. Id.

87. See Stevenson & Slobogin, supra note 82, at 68§9-90.

88. Rosa Li, Flexing Dual-Systems Models: How Variable Cognitive Control in Children
Informs Our Understanding of Risk-Taking Across Development, 27 DEVELOPMENTAL
COGNITIVE NEUROSCIENCE 91, 92 (2017).

89. Arnett, supra note 35, at 469.
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adolescence and declines over time.”® There are many mechanisms that have
been theorized to cause such a trend.”! The most well-known is the so-called
neurodevelopmental imbalance model.”> This model posits that, because
different areas of the brain develop at different rates, there is a risk of a
developmental imbalance.”® Specifically, the pre-frontal cortex, an area
associated with decision-making, monitoring, and inhibition, takes longer to
develop compared to emotional and reward-focused areas such as the limbic
system.”* The resulting imbalance, which supposedly peaks during
adolescence, pits fully-developed reward processing against under-developed
inhibition.”> This theory, and others, is closely related to default-
interventionist theories of decision-making, the most popular of which is,
arguably, Daniel Kahneman’s Type I and Type I1.°° These theories generally
state that people use primitive, impulsive, and fast decision making as a
default and that slower “rational” deliberation intervenes only when possible
and necessary, resulting in phenomena such as cognitive biases.’” This
theoretical framework generally dominates most popular understandings of
decision making, though modern theorists have since expanded on these
earlier approaches.”® Nevertheless, the biological component of the
neurodevelopmental imbalance mechanism for adolescent risk taking is
certainly compelling because it implies that younger age groups may be, to at
least some measurable degree, biologically unable to conform their behavior
to the standards set for adults.

Another factor relevant to the association between youth and anti-social
decision-making is the increased influence of peers. The pressure that peers
place on each other to engage in risky behavior, and the susceptibility of
adolescents to such pressure, have been studied for decades.” Peer pressure
among adolescents is well-documented and has been observed in multiple

90. See, e.g., Ivy Defoe et al., 4 Meta-Analysis on Age Differences in Risky Decision
Making: Adolescents Versus Children and Adults, 141 PSYCH. BULL. 48, 74 (2015), Li, supra
note 88, at 91.

91. See Id.; see also Defoe et al., supra note 90, at 63.

92. Defoe et al., supra note 90, at 58; see also Li, supra note 88, at 91-92.

93. See Li, supra note 88, at 91.

94. Id.

95. Id. at91-92.

96. See DANIEL KAHNEMAN, THINKING, FAST AND SLOW, 20-24 (2011).

97. See id. at 28; see also B.J. Casey et al., The Adolescent Brain, 1124 ANNALS N.Y.
ACAD. ScIs. 111, 122 (2008); Li, supra note 88, at 92.

98. See generally, e.g., DUAL PROCESS THEORY 2.0 (Wim De Neys ed., 2018).

99. See, e.g., Tick Ngee Sim & Sui Fen Koh, A Domain Conceptualization of Adolescent
Susceptibility to Peer Pressure, 13 J. RSCH. ON Adolescence 57, 57 (2003); B. Bradford Brown
et al., Perceptions of Peer Pressure, Peer Conformity Dispositions, and Self-Reported Behaviors
Among Adolescents, 22 DEVELOPMENTAL PSYCH. 521, 521 (1986).
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contexts, such as sexual risk taking!'%” and substance use,'°! both of which are
also correlated with criminal activity.'%> This type of peer influence can also
spill over into criminal acts. It is not surprising that crimes committed by
adolescents are more likely to involve other defendants.!”* Combined with the
influence of impulsivity and the general predisposition towards anti-social
behavior, such peer influences may lead to multiple juveniles being convicted
of multiple felonies, including homicide. Seeking to better understand peer
pressure, researchers have attempted to identify causes and have highlighted
various domains where peer pressure might impact people differently across
the lifespan.'® Nevertheless, this characteristic of youth is another one that
increases perceived risk that a person may pose to the public. Coincidentally,
crimes involving multiple people also tend to be considered more heinous,
which exacerbates the perceived risk of youth.

It is important to reiterate that susceptibility to all these risk factors
decline with age, including susceptibility to peer pressure.'% The influence of
most, if not all, of these risk factors seems to significantly decline by the time
a person reaches their mid-twenties.!%® These findings related to risk factors
associated with age align with the findings showing that criminal activity
significantly declines for all people after the age of 30.'9” Given these
findings, it is unsurprising that researchers studying real-world parole hearing
data have found that being older at the time of the parole hearing and being
older at the time of eventual release are associated with greater likelihood of

100. See, e.g., Ahna Ballonoff Suleiman et al., Becoming a Sexual Being: The ‘Elephant
in the Room’ of Adolescent Brain Development, 25 DEVELOPMENTAL COGNITIVE
NEUROSCIENCE 209, 214 (2017).

101. See, e.g., Daniel Romer & Michael Hennessy, A Biosocial-Affect Model of Adolescent
Sensation Seeking: The Role of Affect Evaluation and Peer-Group Influence in Adolescent Drug
Use, 8 PREVENTION ScI. 89, 92 (2007); Cristiano Inguglia et al., Associations Between Peer
Pressure and Adolescents’ Binge Behaviors: The Role of Basic Needs and Coping, 180 J.
GENETIC PSYCH. 144, 145 (2019).

102. Michael S. Gordon et al., Correlates of Early Substance Use and Crime Among
Adolescents Entering Outpatient Substance Abuse Treatment, 30 AM. J. DRUG & ALCOHOL
ABUSE 39, 49 (2009).

103. See Alison Roscoe et al., Comparison of a National Sample of Homicides Committed
by Lone and Multiple Perpetrators, 23 J. FORENSIC PSYCHIATRY & PSYCH. 510, 515 (2012); see
also Franklin E. Zimring & Hannah Laqueur, Kids, Groups, and Crime: In Defense of
Conventional Wisdom, 52 J. RSCH. CRIME & DELINQ. 403, 40911 (2015).

104. See Sim & Koh, supra note 99, at 62.

105. See, e.g., Laurence Steinberg & Kathryn C. Monahan, Age Differences in Resistance
to Peer Influence, 43 DEVELOPMENTAL PSYCH. 1531 (2007).

106. See id. See also Ashley R. Smith, Age differences in the impact of peers on
adolescents’ and adults’ neural response to reward, 11 DEVELOPMENTAL COGNITIVE
NEUROSCIENCE 75 (2015).

107. Willoughby et al., supra note 83.
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being granted parole.'”® The growth and increase in maturity that occurs
between adolescence and adulthood, as we will discuss, inextricably tied to
discussions about how youthful offenders should be treated in a just society.

B.  The Perception of Culpability of Youth

As we have highlighted major differences in decision making between
age groups, one question naturally arises: Given that some characteristics of
youth are associated with reduced ability to control behavior and that there
are higher rates of certain crimes among adolescents and young adults, do
people generally view others as more or less culpable depending on their age?
Research has shown that the public has viewed juveniles as less culpable
compared to adults, but that view has not been consistent over time.'® Near
the end of the twentieth century, media outlets reported that violent crime rates
for younger age groups were spiking compared to the same crimes committed
by older age groups.'!? These alarming reports coincided with public anxiety
about young “super predators” and resulted in a shift towards incarceration
and away from rehabilitation for youthful offenders.!!! In recent years, those
reports have generally been debunked as the result of sensationalist media.!!?
Nevertheless, even during that period of increased societal fear of young
“super predators,” the public generally still held less punitive views regarding
juveniles who committed the same or similar crimes compared to adults.''?

After crime rates dropped near the turn of the twenty-first century, public
opinion started to, once again, shift away from retributive strategies for
juveniles convicted of crimes.!'* This trend has generally remained stable!!?
and has, at least in some part, been attributed to changes in the public’s
perception regarding the culpability of youths. When considering the potential
punishments for adolescents, people consider the nature of the specific

108. See Robert Weisberg et al., Life in Limbo: An Examination of Parole Release for
Prisoners Serving Life Sentences with the Possibility of Parole in California, STAN. CRIM. J.
CENT. 1, 5 (2011), https:/static.prisonpolicy.org/scans/SCJC report Parole Release for
Lifers.pdf [https://perma.cc/XN6D-4823]; Kathryne M. Young, An Analysis of Suitability
Hearings for California’s Lifer Inmates, 28 FED. SENT’G REP. 268, 272 (2016).

109. Kirk Heilbrun et al., Life-Sentenced Juveniles: Public Perceptions of Risk and Need
for Incarceration, 36 BEHAV. SCI & L. 587, 589 (2018).

110. Id., at 589.

111. Id.

112. Brief of Jeffrey Fagan et al., Amici Curiae in Support of Petitioners, Miller v.
Alabama, 567 U.S. 460 (2023).

113. Id.

114. Id.; see also, e.g., Terrence T. Allen et al., Public Attitudes Towards Juveniles Who
Commit Crimes: The Relationship Between Assessments of Adolescent Development and
Attitudes Towards Severity of Punishment, 58 CRIME & DELINQUENCY 78, 82 (2012).

115. See Heilbrun et al., supra note 109, at 589-90.
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offense, the age and maturity of the juvenile, and the different potential
punishments that are available.!'® Generally, it can be said that the public’s
views towards younger people convicted of crimes is more rehabilitative and
situational compared to adults, at least with regards to sentencing.!'!” Outside
of particularly heinous crimes, like especially gruesome murders, research has
also found that the public is more supportive of punishments involving little
to no incarceration for juveniles.!'® Nevertheless, as mentioned earlier, the
same influences that may make juveniles less culpable for committing crimes
may also increase the likelihood of a crime committed by a juvenile being
considered heinous.'"”

There is relatively little known about how those who are convicted as
juveniles are treated when approaching the /atter stages of the criminal justice
system. Specifically, are those people who are convicted of crimes when they
are juveniles treated differently compared to adults when going up for parole?
In terms of experimental work, one fairly recent study randomly assigned
people to act as parole board members in order to decide whether a juvenile
offender was worthy of early release from incarceration.!?® The researchers
varied the circumstances of the offense and the perceived risk of harming
others post-release.!?! The authors found that risk assessment, but not the
circumstances of the crime, were significantly associated with the final
judgement of early release.'?? The results of that study highlight, again, the
fear that youth, and exposure to criminal activity as a youth, increases the risk
that a person poses to society. The results also highlight, however, the lack of
importance placed on the original offense, likely due to the perceived
diminished culpability of youths. Accordingly, it seems that the public is
generally concerned with whether youthful offenders can demonstrate growth
and change, as opposed to the circumstances of the original crime. Although
reassuring, these findings conflict with the troublesome aspects of South
Carolina’s parole system we discussed previously (i.e., reasons for denial
primarily concerning the circumstances of the original offense).

When turning to studies examining similar hypotheses in real-world
contexts, research using actual parole hearing data is incomplete. There is a

116. See Sheryl Pimlott Kubiak & Terrence Allen, Public Opinion Regarding Juvenile Life
Without Parole in Consecutive Statewide Surveys, 57 CRIME & DELINQUENCY 495, 497, 509
(2008); see also Elizabeth S. Scott et al., Public Attitudes About the Culpability and Punishment
of Young Olffenders, 24 BEHAV. SCIS. & L. 815, 823 (2006).

117. See Scott, supra note 116, at 827.

118. PEW CHARITABLE TRS., PUBLIC OPINION ON JUVENILE JUSTICE IN AMERICA 1

(2014); see also Edie Greene & Andrew J. Evelo, Attitudes Regarding Life Sentences for

Juvenile Offenders, 37 L. & HUM. BEHAV. 276, 282 (2013).

119. Hritz, supra note 74, at 58.

120. Heilbrun et al., supra note 109, at 590-91.

121. 1d.

122. Id. at 592-93.
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dearth of work examining whether a person’s age at the time that the crime(s)
was committed, or status as a youthful or juvenile offender, affects parole
outcomes. Combining this with the fact that parole hearings are relatively
understudied compared to other parts of the criminal justice system, this gap
in knowledge suggests that there is considerable work that needs to be
conducted in this area. Of the few existing studies, one using a sample of
hearings from California found that being younger at the time of the offense
was associated with a greater likelihood of parole;'?* however, in this study,
the average age at the time of the crime was nearly twenty-six, and it is unclear
how many people committed crimes under the age of twenty-one (let alone
eighteen).!?* Perhaps most relevant to this Article, in a previous article using
a small subset of this Article’s data,'”® Amelia Hritz compared juveniles and
adults who were convicted of murder and sentenced to life without parole. '
Here, she found that juveniles, although having a significantly higher parole
rate compared to adults, were paroled at very low rates, especially when
controlling for other relevant characteristics.'?’ Further, differences between
juvenile offenders and non-juvenile offenders (e.g., criminal records)
complicated the interpretation of results.'?® Hritz also found that South
Carolina seemed not to adapt to shifting views from the public nor from the
Supreme Court, as we will discuss later, and juvenile offenders were routinely
denied parole for reasons such as the seriousness of the offense, which, as
mentioned earlier, are impossible to mitigate.'>” Given how the perception of
juveniles has changed over time, how our understanding of juvenile behavior
has changed, and the potential disconnect between law and the realities of
human development, it is not surprising that, in the past few decades, the
Supreme Court has stepped in to rectify potential injustices.

C. How the Law Has Evolved for Youthful Defendants

As public opinions regarding risk and culpability shifted over decades, it
is not surprising that laws concerning the treatment of juveniles have also
evolved. One major shift that happened during the fear of “super predators”
was the increased ability and frequency of transferring juvenile offenders to

123. Kathryne M. Young & lJessica Pearlman, Racial Disparities in Lifer Parole
Outcomes: The Hidden Role of Professional Evaluations, 47 L. & SOC. INQUIRY 783, 803
(2022).

124. Id. at 801.

125. Additional differences between the data and analyses used in this previous work and
the current study will be discussed later. See infra Part [V.B.

126. Hritz, supra note 74, at 68.

127. Id.at 81.

128. Id. at 81.

129. Id. at 80.
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adult criminal courts.'*° Generally, there are several key differences that make
juvenile courts more favorable to adult criminal courts, including limits on
punishment, greater involvement of the juvenile’s family, greater access to
education and support services, the lack of criminal convictions, and the
increased ability to expunge adjudications of delinquency (compared to adult
criminal convictions) at a later time. Currently, in South Carolina, family
courts have original jurisdiction over offenders who were under the age of
eighteen at the time of committing their offense.'3! If a juvenile is tried and
convicted in a family court, then the maximum sentence which can be
assigned is an indeterminate sentence until the juvenile’s twenty-second
birthday. !> The juvenile will then be remanded to the Department of Juvenile
Justice, which determines the appropriate environment for the juvenile.'33 No
one under the age of eighteen can be sentenced to an adult correctional
institution via a family court disposition.!** There is no constitutional
requirement for juvenile offenders to be tried and sentenced outside of
criminal courts, and each state has its own policies regarding when a court is
allowed to transfer juveniles to adult criminal courts.'? In South Carolina, the
minimum age that a child can be transferred to an adult criminal court is
fourteen.'*® In addition to this age requirement, the juvenile must be charged
with particular types of crimes before a family court judge is allowed to
transfer the jurisdiction.'” The younger the juvenile is, the more severe the
crime(s) charged must be before a family court judge is allowed to transfer
jurisdiction over the juvenile.!*® Assuming the criteria are met, the judge may,
but is not required to, transfer the jurisdiction over the juvenile to the
appropriate criminal court if the judge, after a full investigation and hearing,
determines that remaining in family court is contrary to the best interests of
the child or the public.'3? Individuals who are seventeen years old and charged

130. See Cynthia Soohoo, You Have the Right to Remain a Child: The Right to Juvenile
Treatment for Youth in Conflict with the Law, 48 COLUM. HUM. RTS. L. REV. 1, 8-9 (2017); see
also Terry A. Maroney, Should Juveniles Be Tried as Adults?, The Tennessean (Jan. 7, 2007),
reprinted in VAND. UNIV. L. SCH. (Jan. 8, 2007, 12:00 PM), https://law.vanderbilt.edu/should-
juveniles-be-tried-as-adults/ [https://perma.cc/9EJL-PLAB].

131. S.C. CODE ANN. § 63-3-510(A)(1)(d) (2019); S.C. CODE ANN. § 63-19-1210(1)
(2019). Prior to July 2019, individuals needed to be younger than seventeen to be tried in juvenile
court.

132. S.C. CODE ANN. § 63-19-1440(B) (2019).

133. § 63-19-1440(A).

134. Id.

135. See Soohoo, supra note 130, at 6-8 (2017).

136. See § 63-19-1210(5), (9)—(10).

137. Id.

138. § 63-19-1210(4)—(5).

139. § 63-19-1210(4)—(5), (9)—~(10).
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with certain felonies are transferred automatically to criminal court, with an
option for a remand to juvenile court.'4?

Once juveniles have been transferred to adult criminal courts and
convicted, there remains the added difficulty of determining the appropriate
sentence. In fact, over the past two decades, the Supreme Court of the United
States has heard several cases concerning whether, and to what extent, youth
should factor into sentencing. Perhaps the most significant recent case was
Roper v. Simmons.'*! In that case, seventeen-year-old Christopher Simmons
told two of his friends that he planned to commit a burglary and murder
because he supposedly wanted to kill someone, and believed that he would
get away with it, even if he was caught (because he was a minor).'#> Simmons
and one of his friends broke into a home, kidnapped a woman, and murdered
her by throwing her off a bridge while tied up and conscious.'** After he was
convicted for first-degree murder, the trial court imposed the death penalty.'#4
The Missouri Supreme Court overturned the sentence, instead sentencing
Simmons to life without parole, on the basis that sentencing a juvenile to the
death penalty violated the Eighth Amendment.'* The Supreme Court of the
United States agreed, holding that the Eighth Amendment prohibited the use
of capital punishment on juveniles.'*® In its decision, the Court relied on
several different reasonings, such as the declining use of juvenile capital
punishment across the nation,'#’ evolving societal standards,'*® and the
characteristics of youth.'*® Justice Kennedy, speaking for the majority, wrote
that given the greater vulnerability to peer pressure and the underdeveloped
traits and sense of responsibility “it would be misguided to equate the failings
of a minor with those of an adult.”'** To the Court, categorizing any juveniles
as among those most culpable and deserving of execution, a necessity for the
justification of the death penalty, was impossible.!>!

After Roper, two more cases appeared before the Court which highlighted
the importance of parole for juveniles in the criminal justice system. The first
case, Graham v. Florida,"? involved a seventeen-year-old Terrance

140. Id.

141. 543 U.S. 551, 555-56 (2005).
142. Id. at 556.

143. Id. at 556-57.

144. Id. at 557-58.

145. Id. at 559-60.

146. Id. at 560.

147. Id. at 564-65.

148. Id. at 560-61.

149. Id. at 569-70.

150. Id. at 570.

151. Id. at 571.

152. 560 U.S. 48 (2010).
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Graham.'>* Graham was sentenced to life in prison after being convicted of a
home invasion, violating a plea agreement he made after being arrested for
armed burglary with assault and battery less than a year earlier.'>* Florida had
abolished parole at this time, so the conviction essentially resulted in a
sentence of life without parole for Graham.'>> The Supreme Court held in
favor of Graham; writing for the majority, Justice Kennedy once again relied
on research distinguishing the social, emotional, and cognitive abilities of
juveniles compared to adults.'*® To the Court, “criminal procedure laws that
fail to take defendants’ youthfulness into account at all would be flawed.”!3’
Citing research on impulsivity and susceptibility to social pressures, the Court
stated that these characteristics of youth could lessen the effectiveness of
representation, predispose one to crime, etc.!’® Further, the Court,
highlighting how younger people are also more susceptible to growth and
rehabilitation, held that, for nonhomicide crimes, states must offer some
“meaningful opportunity to obtain release . . . .”!%° In this way, the Court
argues, the criminal justice system should offer juveniles the opportunity to
“demonstrate growth and maturity” later in life, the lack of which may have
been one of the causes for the crime committed. '®° The Court did not address
homicides, however, and left open the possibility that irredeemable juveniles
convicted of heinous crimes may still be sentenced to life without parole.'6!
Two years later, the Court extended the reasoning from Graham to a new
case involving the sentencing of juveniles: Miller v. Alabama.'®> Miller was
a fourteen-year-old boy who was tried as an adult and convicted of “murder
in the course of arson.”!%3 That crime, in the state of Alabama, came with a
mandatory sentence of life without parole.'** The Supreme Court, in holding
that applying the mandatory scheme to juveniles was unconstitutional, stated
that “mandatory penalties, by their nature, preclude a sentencer from taking
account of an offender’s age and the wealth of characteristics and
circumstances attendant to it.”'% The Court, citing both Roper and Graham,
further criticized criminal procedures that do not ensure consideration of age,

153. Id. at 53, 55.
154. Id. at 53-57.
155. Id. at 57.
156. Id. at 68.
157. Id. at 76.

158. Id. at 78.

159. Id. at 75.
160. Id. at 73.
161. See id. at 77.
162. 567 U.S. 460 (2012).
163. Id. at 467-69.
164. Id. at 469.
165. Id. at 476.



864 SOUTH CAROLINA LAW REVIEW [VOL. 75: 841

such as mandatory sentencing schemes.!®® According to the Court, those
procedures, by their nature, run the risk of disproportionately punishing the
youth because the same characteristics that predispose the person to the crime,
and make the person less culpable, are not being considered at the stage where
culpability and potential for growth are most relevant.!¢’

Relevant to this Article, two years after Miller, the Supreme Court of
South Carolina further built on this line of cases in Aiken v. Byars.'®8 In Aiken,
the petitioners, who were all convicted of homicides as juveniles and
sentenced, before Miller, to life without parole, challenged the validity of the
sentences.'® The petitioners asserted that although the sentencing schemes
did not mandate life without parole, any sentencing procedures which did not
distinguish between juveniles and adults violated Miller.'”® After determining
that Miller applied retroactively,'”! the Court then had to decide whether
Miller had implications for those sentenced under nonmandatory sentencing
schemes.!” Citing the line of previous cases, including Miller, Graham, and
Roper, the Court concluded that the holding in Miller established that “youth
has constitutional significance.” Because of this conclusion, the “failure of a
sentencing court to consider the hallmark features of youth prior to sentencing
that offends the Constitution.”!”® Although some of the petitioners’
proceedings did mention youth to various degrees, the Court held that none of
these proceedings satisfied the constitutional requirements, creating “a
facially unconstitutional sentence.”'’* Subsequently, the Supreme Court of
South Carolina specified what juvenile sentencing courts must do to protect
the rights of juvenile offenders.!”> Quoting the Supreme Court in Miller, the
Supreme Court of South Carolina held that juvenile sentencing courts must
consider

(1) the chronological age of the offender and the hallmark features of
youth, including ‘immaturity, impetuosity, and failure to appreciate

166. Id. at 476-78.

167. Id. at 479. It is important to note that the Court still allows juveniles to be sentenced
to life without parole. In a recent case, the Court specified that courts only need to, during the
proceedings, consider the offender’s youth, and the associated characteristics, before sentencing.
Jones v. Mississippi, 593 U.S. 98, 106, 108 (2021). Further, the Court held that no separate
factual determination of “permanent incorrigibility,” nor on-the-record consideration of youth
is required under Miller. Id. at 113—18.

168. 410 S.C. 534,765 S.E.2d 572 (2014).

169. Id. at 537,765 S.E.2d at 573-74.

170. See id. at 537-38, 765 S.E.2d at 573-74.

171. Id. at 53941, 765 S.E.2d at 574-76.

172. Id. at 541, 765 S.E.2d at 575-76.

173. Id. at 543, 765 S.E.2d at 576-77.

174. Id. at 54344, 765 S.E.2d at 576-77.

175. Id. at 544, 765 S.E.2d at 577.
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the risks and consequence’; (2) the ‘family and home environment’
that surrounded the offender; (3) the circumstances of the homicide
offense, including the extent of the offender’s participation in the
conduct and how familial and peer pressures may have affected him;
(4) the ‘incompetencies associated with youth—for example, [the
offender’s] inability to deal with police officers or prosecutors
(including on a plea agreement) or [the offender’s] incapacity to
assist his own attorneys’; and (5) the ‘possibility of rehabilitation.” 7

Absent consideration of a/l of these factors, the Court determined that the
proceedings violated the Constitution.'””

As we reviewed the reasoning behind these holdings regarding youth in
criminal contexts, one concern of both the Supreme Court of the United States
and the Supreme Court of South Carolina is clear: absent additional
protections, younger age groups may be punished for those same hallmarks of
youth that make those same groups less culpable. Underdeveloped brains and
personalities, lack of growth, and greater susceptibility to peer pressure and
impulsivity all could predispose younger people to crime, which, in turn,
might cause those in the criminal justice system to punish them
disproportionately, particularly if the crime is viewed as heinous. Given the
lack of research on such topics, and the explicit importance of parole in the
treatment of youthful offenders, additional research examining both is
merited.

IV. THE PRESENT STUDY
A. Our Hypothesis

Our hypothesis was simple: compared to those convicted of crimes when
they are older, the Board will be significantly less likely to grant youthful
offenders parole. We hypothesized that this result should exist even when
controlling for other variables, such as race and biological sex. Further,
building off of the limitations of previous research, we aimed to simulate a
balanced experimental design, which should provide for a more accurate
direct comparison of youthful and non-youthful offenders. Our hypothesis is
primarily driven by the same concern vocalized by some researchers and the
Supreme Court: that youthful offenders may be feared because they
committed crimes earlier in their lives, regardless of the hallmarks of youth
that may have predisposed them to committing their crimes. In addition, the
COMPAS actuarial risk assessment measure used by the Board weighs youth

176. Id. (quoting Miller v. Alabama, 567 U.S. 460, 477-78 (2012)).
177. Id. at 54345, 765 S.E.2d at 576-78.
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as a factor that increases its predicted risk of violence.!”® The Board may see
youthful offenders as “bad seeds” who are at higher risk to harm the public
compared to adult offenders, absent specific procedures or protections to
prevent such a conclusion.

B. Our Data

Through the DPPPS, we acquired the information from all parole hearings
between the years 2006 and 2016, a total of 44,148 records. This dataset
included demographic data (such as a person’s identification number, name,
age, race, and biological sex), the date of the parole hearing, the outcome of
the hearing (as well as the associated release date), the person’s date of
admission to SCDC, and information about the crime(s) that the person was
convicted of (including the person’s indictment number), the dates of the
offense and sentencing, the length of sentence, '’ the date the sentence started,
the classification of crime(s),'®" and the maximum penalty allowed for the
crime(s). It is important to note that SCDC and DPPPS provide their own
separate and independent codes and descriptions for each crime. Because of
this, there were rare occasions where conflicts arose or where DPPPS
information was not provided (SCDC coding was always available). In case
of conflict, DPPPS codes were used; this was because DPPPS information is
based on their review of the file before the parole hearing. Additionally, to
ensure that all offenses were accurately coded as violent or non-violent
felonies, all DPPPS and SCDC offense codes and descriptions were manually
checked with the South Carolina laws that were relevant at the time of the
offense.

There are two other studies that have been published using part of this
dataset. As mentioned earlier, Hritz narrowed her analyses to those who were
convicted of murder and sentenced to life without parole.'8! As such, her
sample size was just under 4,000 parole hearings.'®? In addition to this subset
of the data, she obtained institutional records for those people included in her
dataset.!®3 Lastly, a key difference between this previous work and the current

178. Stevenson & Slobogin, supra note 82, at 689-90, 698.

179. The sentencing information provided the length of time that the person was to be
incarcerated as well as the length of time that the person would be on probation after release, if
applicable.

180. The SCDC and SCDPPPS use separate codes and descriptions for each crime, with
the SCDPPPS providing information that more directly matched with language in South
Carolina’s laws. Although SCDPPPS’s information was not always provided, the information
from both departments matched the overwhelming majority of the time.

181. Hritz, supra note 74, at 68.

182. Id. at 69.

183. Id.
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study is the analytical approach. Hritz analyzed changes in parole outcomes
across time, including the different treatments of adults and juveniles before
and after Miller and Graham were decided.'® In contrast, the current study
consists of a direct comparison of youthful (as opposed to juvenile) offenders
and adults collapsing across time and while controlling for different variables.
Additionally, the current study will involve propensity score matching, which
attempts to simulate and randomized experimental design and will be
described later.

The other recent study, conducted by the authors of this Article, used the
full dataset to examine the presence of disparate outcomes by race or
biological sex, as well as any interaction between the two.!'3> Although this
study did involve the full dataset, the objectives of these two studies (detecting
sex-based and/or race-based disparity versus detecting age-based disparity)
are categorically different. Further, although the previous study did control
for age at the time of the offense when examining for disparity,'® there was
no variable examining a person’s status as a juvenile or youthful offender.'®’
Lastly, unlike the current study, the previous study did not involve any
matching.

C. Sample Description

There are a few important characteristics about the dataset that should be
noted. Regarding race, over 98% of the hearings in the original dataset
involved people who identified as racially white or Black. Because of this
severe imbalance between racial groups, we decided to remove records for
hearings involving people who identified as anything other than white or
Black, reducing our sample size from 44,148 to 43,290 hearings.'®® This
dataset also did not have any information on ethnicity, so that information
could not be accounted for in our analyses.!® Of the 43,290 hearings, 16,032
(37.0%) involved a white person; 27,258 (63.0%) involved a Black person. In
terms of biological sex, 40,474 (93.5%) hearings involved a male; 3,674

184. Id. at 71.

185. Garavito et al., Caged Birds and Those That Hear Their Songs: Effects of Race and
Sex in South Carolina Parole Hearings, 27 U.PA.J. L. & SOC. CHANGE (forthcoming 2024) (on
file with authors).

186. Id.

187. In addition, there were several variables used in the previous study that were not used
in the current study due to potential issues with statistical power after matching, such as a
person’s status as sexual offender.

188. These 43,290 hearings involved 26,893 people.

189. Given the inaccuracy that comes from trying to infer Hispanic ethnic backgrounds
from names, we decided against using that imperfect strategy.
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(6.5%) involved a female. The average age for a potential parolee was 37.73
(11.77) years old.

D. Analyses

Before our analyses, we first divided our sample into those who
committed their first offense before the age of twenty-one (i.e., “youthful
offenders”) and those who committed their first offense at or after the age of
twenty-one. We chose this division because it allowed us to focus our
examination of a possible effect of age on the earlier portion of the lifespan;
in other words, we wanted to specifically examine whether the Board
penalized youthful offenders compared to others. Due to the increased number
of youthful offenders compared to juvenile offenders, this youthful division
also afforded us greater statistical power for our analyses compared to
dividing our sample on whether a person’s first offense was committed before
the person turned eighteen.

To examine the potential effect of age on parole outcome, we ran a
regression predicting whether the Board voted to grant or deny a particular
person for parole.'® In addition to our variable indicating whether a person
would have been considered a youthful offender, we also controlled for the
person’s race and biological sex, how much time the person had served at the
time of the hearing, the number of murders that the person had been convicted
of, the number of violent felonies (not including murders) that the person had
been convicted of, the number of nonviolent felonies that the person had been
convicted of, whether the person had been convicted of a subsequent offense
while serving the current sentence, and the year that the parole hearing took
place.!®! These variables were included in our analyses for several reasons:
First, these variables (aside from the year of the hearing) have been used in
literature on parole board decision making.!”?> Second, and perhaps most
important to practitioners, each of these variables (aside from the year of the
hearing) are often referenced when advocating (or opposing) a person’s early
release. Advocates will often emphasize the amount of time a person has
served, a person’s criminal history, and/or whether a person has served the

190. Given that we were predicting a binary outcome, with a “0” representing a denial of
parole and a “1” representing a grant of parole, this analysis was a binary logistic regression.

191. Violent and nonviolent felonies were distinguished by manually checking a person’s
convictions to the relevant legal statutes. See, e.g., S.C. CODE ANN. § 16-1-60 (2015 & Supp.
2023). Sexual offender status was confirmed by checking convictions against title 44, chapter
48, article 30 of the South Carolina Code. S.C. CODE ANN. § 44-48-30 (2018 & Supp. 2023).

192. See, e.g., Leo Carroll & Margaret E. Mondrick, Racial Bias in the Decision to Grant
Parole, 11 L. & SOC’Y. REV. 93, 96 (1976); Stéphane Mechoulan & Nicolas Sahuguet, Assessing
Racial Disparities in Parole Release, 44 J. LEGAL STUD. 39, 59 (2015); Young et al., supra note
108, at 268.
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sentence without committing additional crimes. Lastly, the year of the hearing
was included to control for time-related variance, such as minor policy
changes, changes in board membership as terms expire, etc. Additionally, to
control for potential bias caused by a person having multiple hearings during
the ten-year span, we included the person’s ID in our model as a random
effect.

To account for differences between our age groups on model variables,
which may bias our results, we incorporated propensity score matching
(PSM). PSM is a statistical method used to create quasi-experimental designs.
These types of methods are often used when certain conditions (e.g., one’s
gender, race, age group, etc.) are modeled that are unable to be randomly
assigned. PSM attempts to reduce selection bias in observational data by
matching participants on their propensity score.!”> The propensity score
indicates the likelihood of being in the experimental group (i.e., a youthful
offender in our study).'** By matching subjects on their propensity score, the
design becomes, at least partially, balanced, which should mimic a true
randomized experimental design, the accepted gold standard of experimental
research.!®

Despite the advantages of dividing the sample based on youthful offender
status, supplemental analyses dividing the sample based on juvenile offender
status were also conducted as a robustness check. All our analyses were

193. Melissa M. Garrido et al., Methods for Constructing and Assessing Propensity Scores,
49 HEALTH SERVS. RSCH. 1701, 1701-03 (2014). The propensity score is generated using a
logistic regression model predicting whether a particular person is or is not in the experimental
group (in this case, whether someone is a youthful offender). See id. at 1705. This logistic
modeling uses the observed covariates in the data. /d. These covariates are those which may be
associated with being in either group within the quasi-experimental design. /d. Typically, to
completely balance the groups, the covariates used are all other variables of interest from the
dataset; for example, in our model, we used a person’s race and biological sex, how much time
the person had served at the time of the hearing, the number of murders that the person had been
convicted of, the number of violent felonies (not including murders) that the person had been
convicted of, the number of nonviolent felonies that the person had been convicted of, whether
the person had been convicted of a subsequent offense while serving the current sentence, and
the year that the parole hearing took place.

194. Paul R. Rosenbaum & Donald B. Rubin, The Central Role of the Propensity Score in
Observational Studies for Causal Effects, 70 BIOMETRIKA 41, 41-42 (1983).

195. In large experimental designs, researchers aim to balance the experimental and
control groups on most, if not all, confounding variables. Here, we matched each youthful
offender with their nearest neighbor, in terms of the propensity score, in the other group. As
recommended by the literature, we used a caliper at or below 0.2 standard deviations as the limit
for finding the nearest neighbor in propensity score. See Peter C. Austin, Optimal Caliper Widths
for Propensity-Score Matching When Estimating Differences in Means and Differences in
Proportions in Observational Studies, 10 PHARM. STAT. 150, 161 (2011).
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conducted in the statistical programming language R'® and using RStudio.!*’
General data processing and descriptive statistics were created using the R
packages car,'*® dplyr,' and psych.?** PSM was conducted using the Matchlt
package.?®! Our logistic regression was conducted using Ime4.20?

V. RESULTS

Balance of the covariates between the age groups after PSM was assessed
using standardized mean differences in the covariates (the most common
metric?%%) and the prognostic score, which has been found to outperform other
metrics.?** After PSM, we saw sufficient balancing between the groups. A
visual representation of this balancing is shown in Figure 1. One drawback of
using PSM is that the method requires removal of subjects that do not have a
match in order to prevent imbalance between the groups.?”> As such, our
overall sample size was reduced from 43,290 hearings to 19,164 hearings.?%
Demographics for this reduced sample, both overall and separated by our two
age groups, are provided in Table 1. Descriptive statistics for all variables,
both overall and separated by our two age groups, are provided in Table 2.

196. Whatis R?, THE R PROJECT FOR STAT. COMPUTING, https://www.r-project.org/about.
html [https://perma.cc/CC59-BBT9].

197. RStudio IDE, POSIT, https://posit.co/products/open-source/rstudio/ [https://perma.cc/
K6QF-XTWG].

198. JOHN FOX & SANFORD WEISBERG, AN R COMPANION TO APPLIED REGRESSION (3rd
ed. 2019).

199. Hadley Wickham et al., dplyr: A Grammar of Data Manipulation, CRAN (Nov. 17,
2023), https://CRAN.R-project.org/package=dplyr [https://perma.cc/GL8Y-SBK6].

200. William Revelle, psych: Procedures for Psychological, Psychometric, and
Personality Research, CRAN (Jan. 18, 2024), https://CRAN.R-project.org/package=psych [http
s://perma.cc/Q6WW-8NPA].

201. Daniel Ho et al., Matchlt: Nonparametric Preprocessing for Parametric Causal
Inference, CRAN (Oct. 13, 2023), https://CRAN.R-project.org/package=Matchlt [https://per
ma.cc/RUS8-GRBE].

202. Douglas Bates et al., Fitting Linear Mixed-Effects Models Using Ime4, 67 J STAT.
SOFTWARE 1, 1 (2015).

203. Zhongheng Zhang et al., Balance Diagnostics After Propensity Score Matching, 7
ANNALS TRANSLATIONAL MED. 16, 18 (2019).

204. Id. at 21.

205. Elizabeth A. Stuart, Matching Methods for Causal Inference: A Review and a Look
Forward, 25 STAT. SCL 1, 10 (2010).

206. Of the 9,605 hearings that involved youthful offenders in our original sample, we
were able to match all but 23 to hearings that involved those not considered youthful offenders.
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A. Logistic Regression with Youthful Offenders After Propensity Score
Matching

The results of our logistic regression post-PSM, using our matched and
balanced sample, supported our hypothesis (see Table 3). A parole board was
significantly less likely to grant parole to a youthful offender as opposed to
someone who committed their first offense when twenty-one years of age or
older. Specifically, parole boards were 18% less likely to grant parole to
youthful offenders compared to the other group. Of our other predictors,
parole boards were significantly less likely to grant parole to someone if that
person was Black, served more time, had a greater number of convictions for
non-violent or violent felonies (excluding murders), had a greater number of
murder convictions, or had a greater number of life sentences. The only
predictors in our model that increased the odds of parole were hearing year
and biological sex. For the former, if the parole hearing took place more
recently, then the Board was significantly more likely to grant parole. For the
latter, parole boards were significantly more likely to grant parole to women
compared to men.

B.  Supplemental Analysis with Juvenile Offenders

As mentioned above, as a robustness check, we also ran a supplemental
analysis using juvenile offenders, who committed their first offense(s) before
turning eighteen, as opposed to youthful offenders, who committed their first
offense(s) before turning twenty-one. Given the relatively smaller amount of
juvenile, as opposed to youthful, offenders, this analysis had relatively lower
statistical power. When matching juvenile offenders to others, our overall
sample size was reduced from 43,290 hearings to 3,670 hearings (1,835
juvenile offenders and 1,835 others).?’” Using the same metrics as before, our
matched sample was balanced. Demographics for this sample, both overall
and separated by our two age groups, are provided in Table 4. Descriptive
statistics for all variables, both overall and separated by our two age groups,
are provided in Table 5

The results from this supplemental logistic regression analysis also
supported our hypothesis (see Table 6). A parole board was significantly less
likely to grant parole to a juvenile offender as opposed to someone who
committed their first offense when eighteen years of age or older. For
juveniles, the “youth tax” was more severe; parole boards were 28% less
likely to grant parole to juvenile offenders compared to others. Unlike our
previous analysis, there were relatively fewer significant predictors in this

207. Using the same matching strategy as before, we were able to find matches for 1,835
of the 1,841 juvenile offenders.
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analysis other than juvenile offender status. Parole boards were significantly
less likely to grant parole to people who served more time or who had a greater
number of convictions for non-violent or violent felonies. Conversely, parole
boards were significantly more likely to grant parole in more recent years (i.e.,
if the hearing year was closer to 2016). All other predictors were not
statistically significant.

VI. DISCUSSION AND CONCLUSIONS

One Wednesday a month, the South Carolina Board of Paroles and
Pardons holds up to sixty-five hearings for potential paroles.??® Many of those
seeking parole have worked for years, sometimes decades, to demonstrate
rehabilitation and suitability for release back into society. For those who
committed their crimes when they were younger, such as Stewart Buchanan,
they may be simply trying to show that they are no longer the impulsive and
underdeveloped youths of their past. For this group, “demonstrat[ing] growth
and maturity,”?* as described by the Supreme Court, is most important
because the lack of such characteristics, at least in part, led to their
incarceration in the first place. Nevertheless, despite all the work that is done,
the overwhelming majority of potential parolees get denied each year.?' And
for some, especially those youthful offenders who have been denied multiple
times, there is a fear that the “meaningful opportunity to obtain release™!!
that they were promised is only a mirage.

In this study, we used a decade of parole hearing data from South Carolina
to compare the treatment of youthful offenders versus adult offenders. Using
PSM, we were able to directly match almost all of our youthful offenders to
adult offenders, creating a balanced comparison akin to the empirical “gold
standard” of a randomized experimental design. Our results revealed a
significant effect of youth, such that parole boards were 20% less likely to
grant parole to youthful, compared to older, offenders. In supplemental
analyses comparing juvenile versus non-juvenile offenders, this effect was
magnified to nearly 30%. These results suggest, as researchers and the
Supreme Court has feared in the past, that a non-significant number of people
are being denied their freedom simply because of mistakes made as youths.

This study had several limitations, mostly related to the dataset. One
major limitation was the lack of information regarding disciplinary records

208. Frequently Asked Questions: Parole & Pardon Hearings, S.C. DEP’T OF PROB.,
PAROLE & PARDON SERVS., https://www.dppps.sc.gov/FAQ#parole pardon_hearings [https://p
erma.cc/HI8X-6BXQ)].

209. Graham v. Florida, 560 U.S. 48, 73 (2010).

210. Facts & Figures, supra note 23.

211. Graham, 560 U.S. at 79.
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and participation in programming. Although PSM can help to simulate the
balancing present in randomized experimental designs, the quality of the
matching depends on the variables in the dataset. Accordingly, we are unable
to rule out the chance that youthful offenders had a higher number of
disciplinary violations and/or lower participation in institutional
programming, both of which would be relevant to parole board decision
making. Similarly, South Carolina is one of the few states that allows for the
presence of an attorney during parole hearings.?'? Although it is unclear how
many potential parolees have access to an attorney and how the mere presence
of an attorney may affect parole outcomes, obtaining competent assistance in
the creation of supportive briefs, compilation of materials, and other important
aspects of parole hearing preparation may have a significant effect on parole
hearing outcomes.

Another limitation of this study was the removal of racial groups that were
neither white nor Black due to the extremely low sample sizes and suspect
racial coding. This type of limitation is common in parole research.?!?
Additional research examining the interaction between age effects and race
may be fruitful, as it may elucidate whether age effects are similarly felt across
different racial groups or if particular groups (e.g., young Black men) are more
likely to be treated as “bad seeds” in parole hearings. Relatedly, our dataset
lacked any information on Hispanic heritage, which may also affect the
interpretation of any racial effects.

PSM also comes with its own share of limitations and criticisms.
Although many of these criticisms can be addressed by having a large sample
and by checking balance metrics after PSM (both of which occurred in this
study),?!® additional work using other matching methods may be worthwhile
in this type of research. As mentioned earlier, as PSM can only address
imbalance issues in observed confounds, there may be other variables of
interest that were neither present in the dataset nor included in these models,
such as the presence and quality of victim statements.

Overall, additional research is needed. The findings in this study
suggested that, as the Supreme Court feared, those who committed their
crimes when they were younger are not getting the benefits from their
diminished culpability at the time of the offense or a recognition of their

214

212. S.C. Dep’t of Corr., Parole Hearing Information for Visitors and Family Members,
https://www.doc.sc.gov/sites/doc/files/Documents/family/parole_hearing_info.pdf [https://per
ma.cc/J4XV-XK2N].

213. See, e.g., Beth M. Huebner & Timothy S. Bynum, An Analysis of Parole Decision
Making Using a Sample of Sex Offenders: A Focal Concerns Perspective, 44 CRIMINOLOGY
961, 979 (2006).

214. See Gary King & Richard Nielsen, Why Propensity Scores Should Not Be Used for
Matching, 27 POL. ANALYSIS 435, 435 (2019).

215. See id. at 450.
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increased capacity for growth and rehabilitation. They, in the Court’s words,
are not being afforded a “meaningful opportunity to obtain release . . . .”21
To the contrary, being younger simply may indicate to the Board that the
person is a “bad seed” in need of further incarceration. For people like Stewart
Buchanan, the Board’s strategy is clear: If you truly deserved release as an
adult, you should have never committed a crime as a child.

216. Graham, 560 U.S. at 79.
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Tables
Table 1
Demographics in the Matched Sample Broken Down by Age Group
(n=19,164)
M SD n %
Age 3536 11.85
Male 18,693 97.5
Overall Whitg 5,119  26.7
Convicted of Subsequent 14,143  73.8
Offense
Granted Parole 2,867 15.0
Age 30.01 943
g%‘;ﬁﬁ Male 9321 97.7
= White 2,566  26.7
(9’15_82) Convicted of Subsequent 7,050 73.6
’ Offense
Granted Parole 1,303 13.6
Non- Age 40.71 11.60
Male 9,346 974
Youthful .
Offender Whlte'z 2,553 26.6
(n= Convicted of Subsequent 7,093  74.0
9,582) Offense
’ Granted Parole 1,564 16.3

Note. Age is referring to the age of the person at the time of the parole

hearing.
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Table 2
Descriptive Statistics in the Matched Sample Broken Down by Age Group
(n=19,164)
M SD  Min. Max. Skew Kurtosis
Time Served 11.01 9.49 0.31 48.09 1.04 0.24
Non-Violent 1.98 1.58 0.00 10.00 0.93 0.85
Felony Count

Violent 0.57 0.87 0.00 7.00 1.88 4.32
Overall Felony Count
Murder 0.12 033 0.00 200 229 3.32
Count
Life 0.17 045 0.00 7.00 4.11 33.63
Sentence
Count
Time Served 10.88 948 031 48.09 1.11 0.37
Non-Violent 1.99 156 0.00 10.00 0.89 0.76
Felony Count
Youthful . o0 0.57 0.86 0.00 7.00 194  5.08
Offender
(n= Felony Count
Murder 0.12 033 0.00 1.00 229 3.26
9,582)
Count
Life 0.16 047 0.00 7.00 5.16 50.51
Sentence
Count
Time Served 11.14 949 036 4567 098 0.12
Non-Violent 1.97 1.61 0.00 10.00 0.96 0.92
Non- Felony Count
Violent 0.57 0.88 0.00 6.00 1.83 3.63
Youthful
Offender Felony Count
(n= g/[urder 0.13 033 0.00 200 229 3.37
ount
9,582) Life 0.17 043 0.00 3.00 2.64 7.04
Sentence
Count

Note. Units for time served is years. Violent felony count does not include
murders.
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Table 3
Logistic Regression Predicting Parole Outcome
After Propensity Score Matching

(n=19,164)
Predictor Estimate SE 95% CI z OR
LL UL
Intercept -2.290  0.103 - 0.101

2492  2.088 22.224%*

Youth Offender -0.198 0.046 - - -4.306**  0.820

Status 0.288 0.108

Race -0.256 0.051 - - -5.034**  0.774
0.356 0.157

Sex 0.873 0.125 0.628 1.117 6.998**  2.393

Time Served -0.151 0.038 - - -3.953**  (0.859
0.227 0.076

Non-Violent -0.110 0.027 - - -4.025*%*  0.896

Felony Count 0.163  0.056

Violent Felony -0.439 0.036 - - - 0.645

Count 0.509 0.368 12.197**

Murder Count -0.253 0.070 - - -3.163**  0.776
0.391 0.116

Life Sentence -0.229 0.085 - - -2.685**  (0.796

Count 0.396 0.062

Subsequent -0.167 0.059 - - -2.809**  (0.846

Conviction 0.284 0.051

Hearing Year 0.101 0.008 0.086 0.116 13.108** 1.106

Note. Race was coded such that a white person was coded as 0 and a Black
person was coded as 1. Biological sex was coded such that a male was coded
as 0 and a female was coded as 1. Time served, non-violent felony count,
violent felony count, murder count, and life sentence count are all
standardized. SE = standard error; CI = confidence interval; LL = lower limit;
UL = upper limit; OR = odds ratio. * p <.05; ** p <.01.
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Table 4
Demographics in the Matched Sample with Juveniles
Offenders Broken Down by Age Group

(n=3,670)
M SD n %

Age 3492 1225

Male 3,601  98.1
Overall Whitej 736 20.1

Convicted of Subsequent 2,514 68.5

Offense

Granted Parole 459 12.5
Juvenile Age 30.08 9.74
Offender Mal'e 1,796  97.9
(n= White 388 21.1

Convicted of Subsequent 1,238 67.5
1,835)

Offense

Granted Parole 196 10.7
Non- Age 39.76  12.58
Tuvenile Mal.e 1,805 98.4
Offender Whltej 348 19.0
(n= Convicted of Subsequent 1,276  69.5
1.835) Offense

’ Granted Parole 263 14.3

Note. Age is referring to the age of the person at the time of the parole
hearing.
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Table 5

Descriptive Statistics in the Matched Sample with
Juveniles Offenders Broken Down by Age Group

(n=3,670)
M SD  Min. Max. Skew Kurtosis
Time Served 12.76 9.89 043 4431 0.79 -0.42
Non-Violent 1.87 1.57 0.00 10.00 0.91 0.77
Felony Count
Violent 0.70 094 0.00 6.00 1.79 4.42
Overall Felony Count
Murder 0.20 040 0.00 1.00 1.47 0.15
Count
Life 0.24 048 0.00 4.00 1.97 3.76
Sentence
Count
Time Served 12.85 9.82 0.57 4340 0.83 -0.35
Non-Violent 1.84 1.53 0.00 10.00 0.90 0.68
Juvenile Felony Count
Violent 0.71 094 0.00 6.00 1.94 5.80
Offender
(n= Felony Count
Murder 0.21 041 0.00 1.00 1.40 -0.04
1,835)
Count
Life 0.25 050 0.00 4.00 2.00 4.00
Sentence
Count
Time Served  12.67 9.96 043 4431 0.76 -0.48
Non-Violent 1.96 1.60 0.00 9.00 091 0.83
Non- Felony Count
. Violent 0.68 093 0.00 6.00 1.64 2.98
Juvenile
Offender Felony Count
(n= Murder 0.20 040 0.00 1.00 1.53 0.35
1,835  Count
’ Life 0.23 047 0.00 3.00 1.93 3.34
Sentence
Count

Note. Units for time served is years. Violent felony count does not include

murders.
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Table 6
Supplemental Logistic Regression Predicting Parole Outcome After
Propensity Score Matching with Juvenile Offenders
(n=3,670)
Predictor Estimate SE 95% CI z OR
LL UL

Intercept -2.327  0.192 - - -
2.703 1952 12.141%**
-3.213*¥*  0.718

0.098

Juvenile Offender -0.331 0.103 - -
Status 0.533 0.129

Race -0.169 0.130 - 0.087 -1.296 0.845
0.424

Sex 0.304 0.361 - 1.011 0.842 1.355
0.403

Time Served -0.220 0.091 - - -2.406*  0.803
0.399 0.041

Non-Violent -0.153 0.065 - - -2.364*  0.858

Felony Count 0.281 0.026

Violent Felony -0.418 0.077 - - -5.408**  0.659

Count 0.569 0.266

Murder Count -0.285 0.152 - 0.012 -1.879 0.752
0.583

Life Sentence -0.065 0.157 - 0.243 -0.415 0.937

Count 0.374

Subsequent -0.063 0.130 - 0.192 -0.486 0.939

Conviction 0.318

Hearing Year 0.087 0.017 0.054 0.119 5.171**  1.091

Note. Race was coded such that a white person was coded as 0 and a Black
person was coded as 1. Biological sex was coded such that a male was coded
as 0 and a female was coded as 1. Time served, non-violent felony count,
violent felony count, murder count, and life sentence count are all
standardized. SE = standard error; CI = confidence interval; LL = lower limit;
UL = upper limit; OR = odds ratio. * p <.05; ** p <.01.
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Figures
Figure 1
Love Plot Visualizing the Balancing Results of PSM
Race" q . » H .
i '
Sex'{ @ J . o H .
Time Served { . E ° . E .
| '
Subsequent Conviction* o L .! [ ! ®
Wiolent Felony Count o |* E L] L] E L
1 1
Non-Violent Felony Count L] E . . E .
Murder Gount 4 o oo H
Life Sentence Count E * o o
| :
Hearing Year . . . ‘e
: '
01 0.0 0.1 02 03 04 0.00 005 010 015
Standardized Mean Kolmogorov-Smirnov
Differences Statistics

Sample ® Unmatched ® Matched

Note. Kolmogorov-Smirnov (KS) Statistics and mean differences are two
accepted metrics for assessing whether PSM resulted in a balanced dataset.?!”
Respective cut-offs for acceptable KS Statistics and mean differences are
displayed as dotted lines. * indicates variables for which the graphed mean
difference value is the raw (unstandardized) difference in means, as opposed
to the standardized difference in means.

217. See Noah Greifer, Using love.plot() to Generate Love Plots, CRAN (Jan. 9, 2024),
https://cran.r-project.org/web//packages/cobalt/vignettes/love.plot.html [https://perma.cc/997U
-AHPU].




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


